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ABSTRACT

Recent National Democratic Alliance (NDA) governmmeitiative to provide universal social securitpwer to
the entire working population through ‘Labor Code 8Social Security & Welfare’ is a welcome movehédgh the draft
in the present form fails to fulfill its stated ebfive andorovides less than the existing benefits to thegatzed sector
workers from whatever is available under the emgsliegislation. The draft needs to be rethinkingl @nproved from the

experience of the existing legal framework of Sd8écurity such as Building & Other Construction|i&e Board.
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INTRODUCTION

Ministry of Labor & Employment has proposed to agaahate the existing 15 labor laws (ESI Act, EPF, Act
Payment of Gratuity Act, Unorganized Social Segudict, Maternity Benefit Act, Employees Compensatiéct,
and various Welfare Cess/Fund Acts) related tosth@al security into single code and drafted theci&8l Security &
Welfare Code’ on 18 March 2017. The ministry has uploaded the prelamindraft of the Social Security Code on its

website and comments and suggestions from thetsildars/public are invited.

The Code is a positive move as it is a right baggatoach to provide social security cover to thigre working
population of the country. For the first time, sdcsecurity benefits will be provided to self-emy#d, agricultural
workers, domestic and home-based workers. Thigite @n ambitious plan to cover the 45 crore waslterough only one
Board.The code coverage is vast but it is not frem the grave shortcomings. There are severaligions in the code

which are loosely constructed and could have ssiiimplication for the welfare of the workers.

The code proposes to open the portable social isecarcount for all registered workers named VIKAS

(Vishwakarma Karmik Suraksha Khata) which will beked to the workers’ aadhar number.

There are no clear provisions for the continuatibithe registration of all those workers who aneadly being
registered with existing Social Security Acts/Baaslich as EPFO, ESI Act, BOCW Boards and Other aféeBoards.
Those who have already been registered under mxiSocial Security provisions should not be asledetregister.
The new registration of these workers will put theniinancial loss and uncertainty, as the termd$ eonditions are not

mentioned in the Act.

Under the new regime, workers registration is gmesonly through the employers, contractor or nadathn.
Options of self-registration and registration ofe ttworkers through the trade union are completelgluebed.

However, the experience of the registration of ¢bastruction workers in the Building & Other Constion Welfare
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Boards shows that the most of the workers in théfakeBoards have been registered by trade unions.

Welfare schemes provided under the new code daesower all the existing schemes provided unddedift
state-level provisions for eg. Education assistarfice children, créche and marriage assistance argsimg.
State Boards should have the flexibility to franmel grovide welfare benefits on the basis of theupational nature of
employment. Moreover, the code does not define gaecentage of benefits provided under each samalrity
component. Instead of completely dissolving anestblishing all the existing schemes, there iseednto clearly
work -out which all existing schemes need to betioaed under the new code, otherwise, it may leadhaos and
anarchy. The existing benefits under the variousigb&ecurity and welfare legislation shall be poted in the new

regime.

For Maternity Benefits, the code defines “womanaasemployee who is employed in an establishmenhdor
less than the 80 days in the 12 months immedigtelgeding the date of her expected delivery”. Thednvemployee used
for the woman is exclusionary in nature. All prawis of maternity protection should be universallyplicable to all
working and non-working women, regardless of thestgtency or duration of work and independent efrthurrent status
of employment. Maternity Benefit is every womanhtigrrespective of the employment. There shouldabeniversal

Maternity Benefit for every pregnant woman in tlogictry.

Under the code, the creches are to be providedwhén there are 50 employees, but what about eedstg
women who are working in a situation where thetaleshment has less than 50 workers? Where threréess than 50
employees, there needs to be a locality-based genaent that permit the mother to go and breastfdese to the

workplace.

In the proposed composition of social security argation such as National Council, Central Boatdf{e&SBoard,
Executive Committee, which are established to parfoumerous administrative functions constitute 5285 % of
government representatives. Instead, equal repegsBnto government, employers and employees dhwilgiven for all
organizations. For proper accountability, thereusthdoe adequate representation of workers in varmammittees and
Boards. Administrative organizations headed byRhiene Minister, Chief Minister or even Ministersvieanot been the

successful model in the part.

The code envisages that any revenue surplus iata Btelfare Fund, the State Gratuity Fund and Seheamd
must be transferred by the State Board to the @eBtrard for the professional management of themehfund. A ‘Fund’
which is created partly with the worker's contrilomt cannot be classified as ‘Revenue’ at the firsitance.
The fund, which is collected every year is not nmtiéarbe spent in the respective year insteadfdriéong term use for eg.
In pension benefits funds need to given for lordygmation. So State Board should keep aside ceptaiion of a fund as a
corpus fund which is not meant to be spent eveay.y& more decentralized system of vesting Socéalusity funds in the
occupation wise State board will have greater voicthe workers and State government. Social Sgcshiould not be

considered a source of investment in the privatadse

Using asset-based criteria for determination of woeker's family’s income or wage seems ambigudbisch
criteria have failed the BPL system in deliverimgjuired benefit. Possessing certain items such\AsffThome must not

be viewed as higher status. However, an overabriBmic Criteria’ based on needs criterion is mpgirapriate.
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Like the present framework, the new one also hassiimilar provision for the registration of estahlinents and
entities. Establishments can register with the Bathey employed a number of workers more thandértain threshold
in preceding or current year. But the problem wiitis provision is that all establishments are simgwess manpower than
prescribed under the Factory Act, ESI & EPF Actgiéb away from social security responsibilitieseBvestablishment
should be registered under this new code eversiifigle employee has worked during the precedingcameent year.For
example, most of the families employ only one ddinesorker. If all establishments are registered with the ctidm

only the employer contribution can be insured fmrial security of the worker.

There is no explicit focus on the accountabilityansparency, annual social audit, and decentralizabf
schemes. The code is silent about the monitoringham@sm and about the authority responsible for shene.
New code should be improved upon from the weakoédke existing social security framework and inpmmate these
provisions to make it a more powerful Act. The tnadeds to go through a more rigorous and thoughtfosultation

process.
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